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[Abstract]

Criteria for Unlawfulness of Immission
- Focusing on Article 217 of Korean Civil Code and Theory of

Tolerance Limits -

Ahn, Kyung Hee
(Associate Professor, Kookmin University College of Law)

This study reviews criteria for unlawfulness in Immission or nuisance by
imponderable substances such as fumes and sound, focusing on theory of
tolerance limits formed through Article 217 of Korean Civil Code and judicial
precedents.

Due to the nature of Immission, which is passing the boundary and spreading
to neighboring land, residents in the region may suffer disturbed sleep and
hearing problem because of noise from certain facilities. As to noise
propagation, however, it is not possible to prohibit all noises and certain level
of noise is permitted; Article 217 and Theory of Tolerance Limits set the
acceptable standards. First, Article 217 allows nuisance that is suitable for
ordinary purpose of the land. Meanwhile, judicial precedents premise that there
is scope for ones in community to accept some damages from one another, and
interpret that nuisance or damage over such tolerance limits is unlawful. The
theory of tolerance limits is the theory developed from theory of right abuse,
which is formed based on French judicial precedent by Japan where treats
Immission as unlawful act.

‘Acceptability of ordinary purpose of land,” which is proposed as criteria for
naissance in Article 217, is indefinite concept; however, documents such as
Article 906 of German Civil Code interpret this concept based on three criteria,
which are materiality of Interference, customary in the location, possibility of
avoidance. On the contrary, judicial precedents taking Theory of Tolerance
Limits judge the tolerance limits for Immission, in comprehensive consideration
all circumstances including nature and level of damage, publicness and social
value of damaged profits, form of harmful act, publicness and social value of



296

BREME $37% 24

harmful act, possibility of preventive measure or harm avoidance, regulation and
incensing of public law, regional characteristics, order of land usage, etc.

In comparison of considerations for tolerance limits suggested by judicial
precedents and criteria based on Article 217, similarities were found: ‘nature and
level of damage, form of harmful act’ with ‘materiality of interference,’
‘possibility of preventive measure or harm avoidance’ with ‘possibility of
avoidance,” and ‘regulation and incensing of public law, regional characteristics,
order of land usage’ with ‘customary in the location.” Thus, the criteria by
Theory of Tolerance Limits mostly correspond with criteria by Article 217. It
is reasonable to consider the theory is proposed to supplement legislative defect
in Japan where does not have regulation similar to Article 217. Therefore, in
case of Korea where has substantive enactment for acceptable standards
Immission, unlawfulness of Immission shall be judged in accordance with
Atrticle 217, instead of Theory of Tolerance Limits, regardless of nuisance and
unlawful acts.
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